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SANDRA ORIHUELA*

Latin America: A New Era
for Mining Investment
After years of economic stagnation and civil unrest, Latin America is finally
achieving political stability. The latter 1980s and early 1990s have been a time
of massive political and macroeconomic reforms for this region.' These reforms
encompass such areas as open markets, trade liberalization and embracing of
foreign investment, privatization of state-owned enterprises, deregulation, improved tax collection, economic diversification, emergence of regional free trade
zones, implementation of democratic regimes, decentralization of decision making and policy implementation, and streamlining of bureaucracies.2
Latin American countries thus have already begun to implement reforms that
will encourage democracy and open their economies to international trade and
investment. One significant aspect of this new policy in pursuing foreign investment is the wealth of mineral resources with which nature has endowed the
Latin American countries. A recent study by the U.N. Conference on Trade and
Development (UNCTAD) reports that foreign direct investment in developing
countries reached a record level of US$80 billion for 1993, doubling the 1991
level, and that most of this foreign investment is concentrated in Latin America. 3
In addition, the U.N. Economic Commission for Latin America and the Caribbean
reported that US$55 billion in foreign capital was expected to flow into the area
during 1994. 4 Peru is expected to be the most dynamic regional economy, with
Note: The American Bar Association grants permission to reproduce this article in any not-forprofit publication or handout provided such reproduction acknowledges original publication in this
issue of The InternationalLawyer and includes the title of the article and the name of the author.
*A native of Peru, Sandra Orihuela is an attorney in the International Practice Group of Holme
Roberts & Owen LLC of Denver, Colorado. Ms. Orihuela received her J.D. from the University
of Colorado and is currently on an attorney exchange program with a Lima, Peru, law firm.
1. See Laura J. Pang, The Future of International Mining in Latin America: Political Risk
and Environmental Considerations, paper presented at the National Western Mining Conference &
Exhibition, Denver, Colo. (Mar. 22-25, 1994).
2. Id.
3. Emerging Markets, 323 MINNG J., Special Supp., Sept. 30, 1994, at 4.
4. Id.
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a growth in gross domestic product in 1995 of over 10 percent, followed by
Argentina with over 5 percent, and Chile with 6 percent.
This article examines whether present reforms in mining legislation and foreign
investment regulations will contribute to new heights of development for the
mining industry in Latin America. Part I of this article considers meaningful legal
factors affecting mining investment in Latin America, including a comparative
law analysis between the civil and common law systems and environmental law
considerations. Part II provides an overview of selected mining legislation in
Argentina, Chile, and Peru and analyzes how such legislation affects foreign
mining investment. Part III discusses how factors unique to the region and new
legislation are contributing to the development of the mining industry in Latin
America.
I. Legal Issues Affecting Mining Investment in Latin America
A.

PROPERTY LAW: CIVIL AND COMMON LAW TRADITIONS AFFECTING
MINING VENTURES IN LATIN AMERICA

The different approaches of the common and civil law traditions to structuring
business relationships affect the nature of mining rights and of property rights
in general. 6 While the common law focuses on the concept of estates in land,
the civil corpus juris is a law of ownership. Therefore, the legal structure of
mineral extraction and development rights is very different in common law countries from that in the civil law countries of Latin America.
For example, in Latin America, ownership of all minerals in place is in the
state, and miners obtain their right to work mineral deposits at the sufferance
of the state, through concessions or other forms of permission. 8 In contrast, the
U.S. common law generally provides that the fee simple owner of the surface
estate also owns the subsoil estate in fee simple. Under the civil law system,
ownership of the subsoil minerals is always in the state, inalienable and imprescriptible. 9
Generally, all Latin American countries from Mexico to Argentina follow the
principle of state ownership of all continental and maritime underground land
within their territorial boundaries. 1 ° Hence, in Latin America, mining rights
granted to private interests are not a grant of an ownership interest in the mineral
in place. Rather, the rights are concessions or licenses that merely provide a
right to attach the minerals and reduce them to ownership upon separating them
5. Peru-SurgingAhead, 324 MINING J., Mar. 24, 1995, at 3-4.
6. Kenneth S. Culotta, Forma Cinco? Getting the Benefits of Form 5 in Latin American Mining
Ventures, 39 ROCKY MTN. MIN. L. INST. 9-1, 9-18 (1993).
7. Id.at 9-21.
8. Id.at 9-25.
9. Id.
10. Id.
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from the reserves. " Moreover, the concessions or licenses are considered separate
property from the real estate where they are located. "The state retains the right
to control, in the public interest, any property rights it has not given away."1 2
A typical mining project in Latin America therefore requires a governmental
concession that grants its holder the right to exploit and explore the mineral
resources conferred by the concession. Prospecting and sampling, however, generally do not require a concession and may be conducted freely. Concession
holders may transfer or mortgage their interests in the concession, as well as
pledge the extracted or treated minerals to a third party.' 3 These transactions
may be beneficial to the mining investor because the mining rights can serve as
security for loans or other financing, a practice recognized by almost all Latin
American countries.' 4 However, unlike in the United States, in Latin America
a concession grant does not allow the concessionaire to freely alienate its property.
The state may not convey, along with the concession, the right to free transferability of the concessionaire's interest in the mining property, and prior government
approval may be required for any transfer to be effective. 15
On the other hand, the day-to-day rights and obligations of miners under the
common law of fee ownership and under the civil law concession system typically
tend to be quite similar. 6 Whether a lessee or a concessionaire, the rights of the
miner are subject to fulfillment of certain obligations, such as the payment of
7
surface fees and royalties on production.1
In recent times, most Latin American countries have incorporated provisions
into their mining laws either granting the concessionaire all rights to one single
concession, covering exploration to mining, or granting the exploration concessionaire the exclusive right to obtain another concession to mine, develop, refine,
and transport the ores and minerals.' i Mining companies are finding critical the
issue of securing tenure of the surface land over their mineral concessions, and
Latin American countries have begun to incorporate this issue into their mining
laws. For example, the Panamanian mining code provides a detailed procedure
to deal with the unreasonable demands of local landowners, including mediation
provisions and government intervention in favor of the mining investor.' 9

11. Id.
12. Id. at 9-26.
13. See Juan F. Pardini, Mining Investment Regimes in Latin America, paper presented to the
International Oil, Gas & Mining Development in Latin America Conference, Rocky Mt. Mineral
L. Foundation, Houston, Tex. (Apr. 18-19, 1994); see also Jack Batievsky, Mining, in DOING
BUSINESS IN PERU, THE NEW LEGAL FRAMEWORK 140 (2d ed. 1994).
14. See Pardini, supra note 13; see also Ley General de Minerfa del Peru arts. 172-177; C6digo
de Minerfa de Chile arts. 217-222; C6digo Minero de PanamA arts. 106-107.
15. See sources cited supra note 14.
16. See Culotta, supra note 6, at 9-26.
17. Id.
18. See Pardini, supra note 13.
19. Id.
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OTHER LEGAL REGIMES AFFECTING MINING IN LATIN AMERICA

Legal, bureaucratic, and practical matters should be considered when undertaking mining investments in Latin America. From a legal standpoint, the investor
should consider its reliance on the "legal entity" in Latin America since virtually
every mining law provides for "juridical persons" to apply for and obtain concessions. 2 ° This concern may be moot because many company forms available in
most civil law jurisdictions are comparable to those in common law countries
such as the United States. Depending on the size and length of the transaction,
however, the formation of a company as a local corporation, partnership, limited
liability company, or foreign subsidiary may not be advantageous or necessary.
From a practical standpoint, joint ventures with local entities may be more
attractive than other company forms due to the familiarity of the Latin American
counterpart with the local system. The foreign investor, however, should understand the legal implications of such a venture. While under the common law the
parties to a joint venture may agree to hold their interest in the mining property
as tenants in common, the civil law disfavors schemes for co-ownership of property as a matter of principle. 2 Moreover, the civil law would not force anyone to
preserve an undivided legal ownership or to remain in a co-ownership situation.22
Thus, a waiver of the right to partition under a joint venture agreement may not
be upheld. As a result, one of the parties could force a partition and, possibly,
a sale of the mining property, regardless of a contrary provision in the joint
venture agreement.23
For smaller ventures, the foreign entity may need only to register with a public
registry and name a legal representative to be able to conduct certain business
operations within a Latin American country. In Peru, for instance, foreign companies are authorized to perform environmental impact studies upon approval of
their registration with the Ministry of Energy and Mines. To obtain approval,
the foreign company needs to register its local legal representative (usually an
attorney) with either the public or mining registry and furnish a handful of legal
documents attesting to its valid existence in a foreign jurisdiction and to the
purpose of its business operations in Peru.
Another important issue is the civil law's reluctance to allow freedom of contract. While most Latin American company forms are based on contract law,
these contracts are governed by specific statutes that closely circumscribe the
freedom to contract. 24 For example, co-venturers may not validly agree within
the context of a Sociedadde ResponsabilidadLimitada(limited liability company)
that their interests will be adjusted according to contract dilution provisions.
20.
21.
22.
23.
24.

Id.
Culotta, supra note 6, at 9-23.
Id.
Id.
See Pardini, supra note 13.

VOL. 30, NO. 1

LATIN AMERICA: MINING INVESTMENT

35

Under civil law, this agreement may be unenforceable since prior governmental
approval may be required for any effective transfer of the concession. The government may decide, on the one hand, to negotiate the terms of the concession
as consideration for its consent to the transfer.25 On the other hand, political
considerations may dissuade the mining authorities from approving the transfer
of a concession interest, especially where approval results in a foreign investor's
26
greater participation at the expense of a local investor.
In summary, the mining investor essentially must deal with three categories
of parties in Latin America: (1) other members of the industry with which joint
ventures can be formed for mining exploration and development; (2) third parties
on whose land mining operations take place; and (3) administrative agencies from
which exploration, development, transfer, and other permits must be obtained
and to which royalties must be paid.27 In most civil law systems these three
categories of relationships are governed by three branches of law: commercial
law with respect to the mining venturers, civil law and administrative law with
respect to the land owner, and mining and administrative law with respect to the
government agencies granting concession permits.28
Although this structure may seem burdensome when combined with the bureaucratic requirements, the new mining laws enacted in most Latin American countries within the last five years allow for the use of modem techniques to structure
mining transactions. Thus, although the laws of countries like Argentina, Chile,
and Peru impose certain restrictions, they allow enough leeway to tailor each
transaction using modem contracts.
C.

ENVIRONMENTAL LAW ISSUES AFFECTING MINING IN LATIN AMERICA

Environmental policies affecting mining have gained increased attention due
to the growth of the mining industry in Latin America and the importance of
global environmental protection in the context of sustainable development. A
survey of environmental rules applicable to mining in the developed countries
highlights the current importance of land-use decisions; mining is no longer
automatically assigned priority over other land uses, and environmentally (or
socially or culturally) important land is no longer made available for mining. 29
In densely populated areas or areas used intensively for agriculture, recreation,
and tourism, or for protection of forest and water resources, mining has difficulty
25. Culotta, supra note 6, at 9-26.
26. Id. at 9-27.
27. Pardini, supra note 13, at 11-3.

28. Id.
29. See Thomas Walde, Environmental Policies Towards Mining in Developing Countries, 10
J. ENERGY & NAT. RESOURCES L. 327, 330 (1992), citing Lawrence MacDonnell, Regulation of

Mining for Environmental Protection, at Mining and Environment in Developing Countries Conference (June 25-28, 1991, in Villa Borsig, Berlin), surveying the United States, Australia, and Canada,

and sponsored by the German Foundation for International Development and the United Nations.
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in winning the usage contest; at best, mining must conform to stringent and
costly mitigation obligations, often combined with compensatory payments for
environmental purposes.3°
In the developing countries, however, the mining industry provides a strong
impetus for regional and local economic development, for the establishment of
the basic infrastructure in remote areas, for employment, and for learning the
basic skills of industrialization. 31 Hence, most developing countries do not forgo
promising mining prospects for the sake of environmental purity.32
In most of the developing countries of Latin America, mining has higher landuse priority while environmental policies for mining are limited to mining codes,
subsidiary regulations, and mineral investment agreements. 33 Most current mining codes and most mineral investment agreements contain very generally formulated provisions that usually include an obligation, formulated as a general principle, to minimize environmental degradation and to adhere to good environmental
practices (usually not specified); an obligation to submit an environmental impact
assessment as part of the feasibility study, which is usually the basis for the
mining right authorizing construction and operation of the mine; and, sometimes,
a general formulation on reclamation. 34 While these open-ended provisions do
not impose any specific obligation, they could become a vehicle for an energetic
environmental policy specifying, by way of regulations, agreements, and periodic
or continuous government/operator consultations, the definitive content and scope
of environmental obligations as environmental problems are identified and mitigation techniques evolve.35
More recently, such mining law principles are being complemented in Latin
America by general environmental legislation administered mostly by a separate
national environmental authority.36 However, since the environmental authority
and its related code usually emphasize the environmental over industrial development aspects, a stark divergence, if not outright contradiction, commonly exists
between mining laws and the related mining agencies, on the one hand, and
environmental laws and related environmental agencies, on the other.37
Still, the major and overwhelming reason for the absence of effective environmental policies in developing countries is their underdevelopment and the problems accompanying underdevelopment. Poverty leads to a disregard of pressing
and imminent environmental degradation with visible direct costs when immediate
income beckons, while the risk/reward, the short-term/long-term factors, and

30.
31.
32.
33.
34.
35.
36.
37.

Id.
Id. at
Id.
Id. at
Id.
Id. at
Id. at
Id.

337.
343.
343-44.
344.
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the direct benefit versus indirect damage equations are all slanted in favor of the
immediate, direct reward.3 8 Developing countries are societies in transition.39
They lack a well-functioning public administration system that is able to set and
achieve objectives. 4° In addition, the following factors contribute to the lack
of an efficient environmental framework in developing countries: inadequate
education and professional training; corruption as an obstacle to enforcement;
limited access to relevant environmental technology and expertise; lack of environmental consciousness; and government enactment of strict environmental regulations principally to satisfy international pressure and financing conditionalities.4'
Nevertheless, Latin American countries understand that environmental protection should be made a priority. Not only have the countries begun to develop
and change their regulatory provisions, they also are promoting the growth and
participation of private environmental organizations in this process. Their regulatory provisions are changing rapidly and more specific and detailed environmental
standards should soon be in place. 42 Democratization and the move away from
authoritarian governments have facilitated this process, since political stability
in the region not only creates a positive climate for mining investment, but is a
precondition for environmental protection and successful sustainable development. 43 This progress in environmental improvement is part of Latin America's
response to international pressure to belong to a free market. It is also a response
to the economic and financial leverage imposed over the national environmental
policies of the region, which dominates much of the future agenda of environmental politics."4 A brief overview of some of the most significant developments
in environmental legislation relating to mining in Argentina, Chile, and Peru
follows.
1. Argentina
In 1991 Argentina created the Secretariat of Natural Resources and Human
Environment to oversee the coordination of environmental regulations in this
federated country. However, Argentina has been labeled as the latecomer in Latin
38. Id. at 346.

39. Id.
40. Id.
41. Id.at 346-47.
42. Id. at 347-48.
43. See Luke Danielson & Carolynne White, Factors Affecting the Implementation of Environmental Protection Initiatives in the Latin American Mining Industry, paper presented at the International Oil, Gas &Mining Development in Latin America Conference, Rocky Mt. Min. L. Foundation,
Houston, Tex. (Apr. 18-19, 1994).

44. See Walde, supra note 29, at 339-43. The tools of such pressures include "green" conditionality for development finance; financing conditionality for private bank lending and investment; environ-

mental liability in the case of environmental damages due to mining; and trade policies such as duties
on imports of minerals produced in countries with less stringent environmental regimes to countervail
the concept of environmental "dumping" from less developed countries. Id.
SPRING 1996
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American environmental legislation, since many of its laws fail to appreciate
the need to incorporate environmental concerns into policies affecting economic
activities . Currently, Argentina has no comprehensive set of environmental
regulations for the mining industry, 46 and coordination of the country's provincial
mining regulations is still a pending development.47
When Argentina begins to develop its mining potential and concomitant environmental legislation, its federalized political system will give the provinces a
major role in implementing and enforcing environmental regulations. 4' At present, however, only the Province of Mendoza, which has a major mining potential,
has a provincial level ministry for the environment. 9
2. Chile
Chile's exceptional economic growth over the past several years has increased
air, soil, and water pollution. ° Similarly, industrial, urban, and technological
developments have placed an excessive strain on the ability of government agencies to engage in monitoring and enforcement activities. 5' Therefore, Chile is
implementing a new set of environmental regulations, which have been articulated
over the past four years, along with a comprehensive environmental bill known
as the Environmental Framework Legislation. 2 This implementation includes
the environmental regulatory body known as the National Commission for the
Environment, or CONAMA, which was created in 1990 to replace the 1984
National Ecology Commission. CONAMA will be empowered to plan, manage,
enforce, and develop new environmental protection standards. 3
Presently, one of the environmental regulations specifically governing the mining industry is Law Decree 185, which was enacted in 1991 by the Mining Ministry
to regulate sulfur dioxide and particulate emissions from mines, smelters, and
other sources.54 Copper smelting currently accounts for about 90 percent of all
sulfur emissions in Chile.55 This Decree is based largely on U.S. Environmental
Protection Agency standards, as is most of Chile's environmental legislation. 6
Other bodies administering environmental regulations in Chile are the Chilean
Copper Commission and the National Geology and Mining Service Institute. 7

45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.

See Pang, supra note 1, at 11.
Id.
See Danielson, supra note 43.
Pang, supra note 1, at 11.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
See Danielson, supra note 43.
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3. Peru
During 1993, Peru implemented regulations compelling mine operators to
adopt sensible environmental measures within flexible terms.58 The regulations
recognize that the Peruvian mining industry is not in a position to comply quickly
with the regulations, which carry timetables of five to ten years for compliance.5
Peru's Ministry of Energy and Mines (MEM) is in the process of setting environmental standards in compliance with the 1991 General Mining Law. Within the
MEM, the General Environmental Division is responsible for overseeing environmental regulation of the mining industry and has the same status as the General
Mining Division within the MEM. The status accorded the General Environmental
Division reflects the increasing importance placed by the Peruvian Government
over ecological and environmental matters. 6° The Peruvian mining community
generally seems pleased that standards are being set within the MEM rather than
within another governmental entity that might be less sensitive to the needs of the
mining industry vis-A-vis environmental matters .6'This legislation is also a positive
response to the concern of foreign investors over Peru's lack of a regulatory mining
framework.62 The monitoring is assigned to independent auditing companies.63
Further administration of environmental legislation in Peru is performed by
a registry of companies within the MEM authorized to conduct environmental
impact studies; the Code of the Environment and Natural Resources, which contains several sections regulating various mining activities; the National Office
for Natural Resource Evaluation; and the National Environmental System, which
is composed of all government institutions engaged in research, assessment,
monitoring, and control of natural resources and the environment and all the
different ministries and public authorities at the national, regional, and local
levels that have similar responsibilities. 64 The national executive is responsible
for designating a body to coordinate the system.65
H. Mining Legislation in Latin America
All Latin American countries from Mexico to Argentina follow the principle
of state ownership of all continental and maritime underground land within their
58. See Pang, supra note 1, at 11.
59. Id.
60. Conversation with Julio P. Orihuela, Peruvian mining engineer and shareholder of Andes
Development Corporation, a Colorado corporation. See brochure by the World Trade Center, Denver,
announcing conference titled "Peru: A New Era for Mining," which was to be held in Denver,
Sept. 27 & 28, 1993, but was cancelled.
61. Pang, supra note 1, at 11.
62. Id.
63. Id.
64. See Danielson, supra note 43, at 15 (art. 13 of the Code of the Environment and Natural
Resources indicates that the Code provisions take precedence over all legislation that turns counter
to the protection of the environment and natural resources).
65. Id.
SPRING 1996
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territorial boundaries, and, as a result, mining investors obtain title by means
of a concession agreement entered with the state. 66The new mining laws enacted
in most Latin American countries within the last five years accommodate modem
techniques to structure mining transactions and promote private investment. An
overview of the laws related to mining and foreign investment in Argentina,
Chile, and Peru follows.
A.

ARGENTINA

When the current government was elected to office in 1989, Argentina was
in poor political and economic shape. 67 Inflation had reached an estimated 4,900
percent per year, capital flight was rampant, investment was paralyzed, and
common bank credit was unheard of.68 In the last six years, however, Argentina
has reversed a trend of years of nationalized industries and has privatized and
deregulated its bureaucratic and militarized economy. Argentina has become a
69
country of almost complete privatization and free convertibility.
Although the Argentine economy suffered severe aftershocks from the collapse
of the Mexican peso early in 1995, it developed a very thorough austerity and
lending regimen that is rebuilding the confidence of foreign investors.70 For
mining, Argentina has enacted a modern mining code and a tax regime that
provides incentives for foreign investment. Also, Argentina's favorable geology,
located on 3,500 kilometers of the eastern flank of the mineral-rich Andean belt,
offers great foreign investment potential. 71 Further, Argentina provides unique
opportunities for mining investors because the country is quite undeveloped with
regard to mining."
1. General Mining Law
Mining activities in Argentina are regulated by the Mining Code of the Argentine Republic. 73 This Code, which evolved into many separate laws, was amended
and consolidated in 1977 and 1980. 74 In 1995 it was again modified, primarily
to address procedural matters and impose new limitations on the number of
exploration permits to be held by each province.75 In addition, the Federal Mining
66.
67.
68.
69.
70.
71.
72.
73.

See Pardini, supra note 13.
Id.
Id.
Id.
Bill Hinchberger, Mercosur's Pain and Presence, INT'L Bus., June 1995, at 46.
Peru-SurgingAhead, supra note 5, at 31.
Id.
C6digode Minerfa [Mining Code], Law Decree 1,919, Dec. 8, 1886, in ANALES DELEGISLA-

cION ARGENTINA (Buenos Aires).

74. Can6n Minero [Mining Canon], Law Decree 21,593, June 24, 1977, in ANALES DE LEGISLAc16N ARGENTINA (Buenos Aires, 1977); C6digo de Minerfa-Modificaci6n [Mining Code-Modified]
Law 22,259, July 28, 1980, in ANALES DE LEGISLACION ARGENTINA (Buenos Aires, 1980).
75. Law 24,498 of July 19, 1995, published in BOLETIN OFICIAL on May 21, 1995; see also
ARGENTINA REPORTS,
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Agreement, Law 24,224, was enacted in 1993 to proscribe discrimination against
foreigners.76 The basic principles of the amended Mining Code state that mining
property shall be different from land property (surface ownership and subsoil
ownership); that the provinces shall have ultimate jurisdiction over mines; and
that the state shall not exploit the mines, but grant these rights to companies.7 7
Mineral properties belong to the state (federal or provincial) but are offered
to the private sector for development. Foreign companies may acquire mining
rights in Argentina in two ways: by obtaining regular prospecting permits and
exploitation concessions granted to individuals or corporations in accordance
with the Mining Code; or by entering into contracts with federal or provincial
administrations or state-owned companies (hereinafter governmental entities) to
explore and exploit mining reserves.78
In the first case, mining rights can be transferred and sold to individuals or
corporations through mining agreements similar to those used in international
practice.79 In the second case, contracts may be awarded through calls for bids
issued by the governmental entities and through direct negotiations initiated by
a private proposal.8 s To obtain a contract with the governmental entities, the
mining investor must still comply with feasibility studies, begin development
and exploitation activities, and submit its project to a bidding process, which is
open to private companies or consortia, including foreign companies." To be
able to bid, foreign companies are not required to register with the Argentinean
Corporate Control Authority, although such registration is required to execute
the mining contract or to start operations. 2
The bidding contest is divided into a two-step procedure involving: (1) qualification, which is based on technical and financial background; and (2) award,
which is based on the best qualified feasibility study project and, perhaps, on
the highest awarding fees/royalties to be paid to the governmental entity.s3 Recent
bidding contracts demonstrate that legal and tax issues related to the exploitation
stage are negotiable.4
Although the mineral rights belong to the state, a declaration of discovery can
be made to allow the discoverer to be awarded the orebody or mina. 5 The granting
of a mina accords its holder the permanent, fully transferable right to extract
designated minerals from a defined area.16 Minas are issued in units called perten76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.

Peru-SurgingAhead, supra note 5, at 31.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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encias, each of which covers six hectares.8 7 The discoverer, if an individual,
can hold up to thirty pertenencias;a corporation can hold up to seventy pertenencias.8 The owner of a mina must pay an annual fee or royalty in order to maintain
its mina claim; otherwise the mina reverts to the state.8 9
2. ForeignInvestment Law
The following legislative provisions provide incentives for foreign investment
in Argentina:
(1) No legal authorization is required to make foreign investment in mining
activities, and foreign companies are not restricted from engaging in mining
activities.
(2) Repatriation of profits abroad is not restricted, and capital income may
be repatriated after five years.
(3) Capital transfers abroad are not restricted.
(4) Foreign companies may, without limitation, exclusively own mining properties.
(5) Argentine legislation explicitly stipulates that foreign investors will not
be the subject of discrimination.
(6) Foreign companies that engage in mining projects may pay back local
financing in either dollars or local currency. 9°
Additionally, the Investment Regimen for Mining Activities 9' (Mining Investment Law), which establishes a regime for the promotion of investment in mining
activities such as prospecting, exploration, development, extraction, and processing or refining of minerals, creates several incentives for foreign investment:
(1) A tax stability status is granted for a thirty-year term, thereby allowing
a taxpayer to fix its fiscal burden as of the time of submission of the project.
Thus, any increase in the applicable tax rates would not apply to a taxpayer
operating under this Law, including taxation at the federal, provincial,
and municipal levels, but excluding the value-added tax (18 percent).
(2) A uniform tax rate of 30 percent is applicable to profits of all companies
registered in Argentina, including subsidiaries and foreign branches. Dividends, however, are not taxable, whether paid to local or foreign beneficiaries.
(3) The general income tax system of deductions and amortization will be
amended by the Mining Investment Law to promote mining activities so
that 100 percent of development expenses would be deductible from gross
87. Id.
88. Id.

89. Id.
90. See supra note 75; see also Pardini, supra note 13.
91. Rdgimen de Inversiones para la Actividad Minera [Investment Regime for the Mining Activity], Law Decree 24,196 (Apr. 28, 1993) in ANALES DE LEGISLACI6N ARGENTINA (Buenos Aires,
1993) [hereinafter Mining Investment Law].
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income and capital investments would be subject to a special depreciation
system. Capital expenditures incurred due to acquisition, construction,
equipment, and infrastructure necessary for the mining undertaking would
be depreciated at a rate of 60 percent during the fiscal year in which
the infrastructure was authorized.92 The remaining 40 percent would be
depreciated over the two subsequent years.93 This change is significant
because ordinarily such expenditures must be depreciated according to the
depletion system, which requires depreciation over a number of years
equal to the useful life of the mine. 94 Machinery, vehicles, and equipment
not necessary for the mining undertaking may be depreciated at one-third
of their cost per year after operations have begun. 95 Further, the income
derived from mines and mining rights in the form of corporate capital of
companies developing activities within the framework of the Law shall
be tax exempt, and such capital cannot be repatriated for a five-year term. 96
(4) The capital increase and the issuance
of shares derived from capitalization
97
would be exempt from taxation.
(5) For accounting purposes only, the valuation of proven reserves could be
capitalized to up to 50 percent of their value, meaning that the reserves
would not be subject to capital depreciation or to any other income tax
provision.98
The Mining Investment Law also exempts from import duties capital goods
imported into Argentina, as well as special equipment and spare parts that are
needed for the development of the mining activities within the scope of this Law. 99
Finally, the Mining Investment Law allows the provinces to collect a maximum
3 percent royalty assessed on the mine head value of the mineral extracted.'00
B.

CHILE

As a result of tight fiscal policy, Chile is perhaps the only Latin American
country able to reduce inflation while concurrently maintaining a fast-growing
economy. In 1992, total materialized foreign investment stood at US$1.39 billion,
with mining ventures leading the way at US$395 million, followed by services
at US$278.5 million, and industry at US$91.9 million.'0 ° In 1993, mining exports

92. Mining Investment Law, supra note 91; see also Pardini, supra note 13.
93. Mining Investment Law, supra note 91.
94. Pardini, supra note 13.
95. Id.; see also Mining Investment Law, supra note 91, art. 13.
96. Mining Investment Law, supra note 91, art. 14.
97. Id.
98. Id. art. 15.
99. Id. art. 21.
100. Id. art. 23.
101. Yoshihiro Hirata & Hirotsugu Koike, Latin Rarity: Growth Without Inflation; Aylwin GungHo on Asia-Pacific;Eyes Clinton on Free-Trade Talks, NiKKEi WEEKLY, Nov. 23, 1992, at 12.
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reached US$4 billion, which was equivalent to 7.4 percent of GDP and 43 percent
of exports.' 0 Minerals, particularly copper, continue to be Chile's most important
export, closely followed by nontraditional export products including fruits and
seafood. 103 Chile currently supplies approximately 35 percent of the western
world's copper production, and this supply is expected to increase to 52 percent
by the year 2002.'04
1. General Mining Law
All mining activities in Chile are governed generally by the Organic Constitutional Law on Mining Concessions,' 5 the Mining Code,'0 6 the constitutional
amendment concerning natural resources and their nationalization,' 7 and a separate copper mining law that in part remains in force.' 08 However, the Organic
Constitutional Law on Mining Concessions (Law) and the Mining Code (Code)
are the most important laws in Chile relating to mining investment.
As in most Latin American countries, in Chile the state has absolute, exclusive,
inalienable, and imprescriptible ownership of all mines, including natural guano
deposits, metal-bearing sands, salt deposits, coal and hydrocarbon deposits, and
fields and other fossil substances (except surface clays) regardless of property
rights of natural or legal individuals over lands wherein they be found.' °9 Any
person is entitled, however, to dig test pits, to remove samples in the search
for mineral substances, and to establish a concession for the search of mining
substances over which, under organic constitutional laws, concessions may be
granted." 0 Concessions are granted in Chile for exploration and exploitation
purposes."' These concessions are real property rights distinct and independent
from the ownership of the surface property. They can both be owned by the
same owner, may be transferred or assigned, and may "be the object of mortgages
and other property rights, and in general of all transactions and contracts,112.
which are governed by the same civil laws as all other real properties.'
Mining concessions are granted in the form of court resolutions or "constitutional sentences" by means of a proceeding initiated before the judicial tribunals.
102. Peru-SurgingAhead, supra note 5, at 19.
103. See CORPORACION DE FOMENTO DE LA PRODUCCION [CORFO], CHILE ECONOMIC REPORT
6 (Jan. 1993).
104. Robin Hall, Codelco Investing $1 Billion in Mining Projects, 2 LATIN AMERICA MINING
REC., No. 5, May 1995, at 1.
105. Law No. 18,097 of 1982.
106. C6digo de Minerfa de Chile [Chile Mining Code], Law No. 18,248 of Sept. 26, 1983, in
DIARIO OFICIAL (Oct. 14, 1983) [hereinafter Chile Mining Code].
107. Law No. 17,450 of 1971.
108. Law No. 14,425 of 1966; see CHILE REPORTS, 1992 Release.
1,art.
1 (1983).
109. Chile Mining Code, supra note 106, tit.
110. Id.
1 (1982).
111. Organic Constitutional Law on Mining Concessions, 21 I.L.M. 409, tit. I,art.
112. Id. art. 2.
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Once a mining concession has been granted, the judge orders its registration in
accordance with the Code, which also requires a form of public notice in the
Official Mining Bulletin."1 3
"All mining concessionaires have the exclusive right to extract samples and
to excavate for mining purposes the lands under their dominion and within the
boundaries of their concession" and to "undertake all acts that fulfill these objectives," including the establishment of necessary facilities, the free use of water
sources to open exploratory perforations, and other exploratory activities." 4 In
addition, mining concessionaires are allowed to take title to the minerals and
substances for which concessions may be granted; to be indemnified, in the event
available under the
of expropriation; and to defend the concession by all means
15
law, both against the state and against private parties.
Mining concessionaires are subject to annual royalty taxes in the form and for
the amount established in the Code. These royalty taxes are "deductible from
the amount due for income tax from the respective concession.""16 The concessionaires are also obligated to indemnify against "all damage caused to the owner
of the surface lands or to other concessionaires by the activities undertaken, as
provided by the procedures and norms established in the Mining Code."".7 Further, they are
obligated to subject their activities to the norms relative to the right of the State to
exercise a first option to purchase, in accordance with the standard market price and
conditions, the mineral products that this law declares to be of strategic value due to
the significant presence of specified mineral substances." 8
"Minerals of strategic value are those in which there is a significant presence
of thorium or uranium."" 9 Further, "an exploration concession shall not have
a duration of more than four years," while "the duration of an exploitation
concession shall be indefinite."' 20
2. Foreign Investment Law
Two primary legal mechanisms exist for actual foreign investment in the Chilean economy-the Foreign Investment Statute (Law Decree 600) and chapter
XIV of the Central Bank's Compendium of Foreign Exchange Rules. In addition,

113. Id. art. 5. An administrative body called the Servicio Nacional de Geologia y Minerfa (National Geological and Mining Service) advises the Judicial Tribunal in all technical matters in which
such intervention is required by law.
114. Id. arts. 7-11.
115. Id.
116. Id. tit. II, arts. 12-16.
117. Id.
118. Id.
119. Id. art. 15.
120. Id. tit. IV, art. 17.
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Chile's Constitution 12' establishes some basic principles on which foreign investors may rely.
First, article 19 of the Constitution guarantees uniformity in the application
of the law, both to Chileans and foreigners. Second, articles 19, 22, and 98
prohibit arbitrary differences or discrimination. Only upon authorization by a
law passed by Congress can some particular benefits be established for a certain
sector or activity or certain geographical area. Third, article 19 further guarantees
the right to develop any economic activity not contrary to the morals, national
security, or public order of the country, and guarantees the right to acquire
ownership of any type of good, other than those that by their nature belong in
common to all people or to the nation, provided a law passed by the Chilean
Congress so declares (some exceptions to owning mining property apply). Fourth,
article 19 also guarantees the right to ownership of both physical goods and
incorporeal assets. In addition, expropriation is allowed only when a law passed
by the Chilean Congress authorizes expropriation based on public interest, and
the conveyance of expropriated property can only take place after payment in
cash has been made (in the case of mining, the damage would be measured by
the value of the future cash flow lost).
The most important foreign investment mechanism is Law Decree 600, '22which
provides for the formation of a contract between the foreign investor and the
Chilean state. The contract specifies the rights and duties of each party and
represents the obligation of the Chilean state upon which legal relief may be
sought. 123 This Decree mainly addresses: the right to choose a tax invariability
of ten years; a nondiscrimination treatment provision vis-A-vis the national industry; the right to repatriate capital after three years subject to its previous sale or
liquidation; the right to remit profits; regulations of credits associated to investment; limits applicable to the national credits; and, in the case of major projects,
the applicability of the offshore account regime.'24
Law Decree 600 is the preferred mechanism for foreign mining investment,
and several provisions within it are directly applicable to mining. The Decree
allows a foreign investor eight years, instead of the usual three, to bring the
required capital into the Chilean state for a foreign investment contract. 25 This
term may be extended up to twelve years upon the unanimous agreement of the
Chilean Foreign Investment Committee.' 26 Further, the tax invariability option

121. Constituci6n Polftica de la Republica de Chile [Political Constitution of the Republic of
Chile], Plebiscite of Aug. 8, 1980; Decree 1,150 of Oct. 21, 1980 (replacing Chilean Constitution
of Sept. 18, 1925).
122. See Central Bank of Chile, publication on Chilean Law Decree 600 of July 11, 1974, as
amended by Laws 18.065, 18.682, and 18.904 (1991) [hereinafter Decree 600].
123. Id.
124. Id.
125. Id.
126. Id.
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of this Decree may be extended for up to twenty years for investments of over
US$50 million, and local accounts may be kept in foreign currency. 127
Because of the importance of the mining sector to the Chilean economy and
the nature of investment in mineral exploitation, the Chilean legal regime also
affords special provisions to foreign investment in this area. For example, although the state has absolute, exclusive, inalienable, and prescriptive domain
over mines, any entity, foreign or domestic, may obtain the right to exploit mining
claims, and this right is constitutionally protected.
In addition, the Corporaci6n Nacional del Cobre de Chile (Codelco), a state
entity, remains responsible for most copper mining. Codelco is the mining, industrial, and commercial entity created as a state enterprise to exercise the rights
acquired by the state in the major Chilean copper mining enterprises and in the
Andean Mining Company as a result of the 1976 mining nationalization ordered
by the Constitution.121 Codelco plans to invest more than US$1 billion in development and expansion projects over the next four years.1 29 Although Codelco will
continue to privatize some of its properties, the company will keep its four primary
operations at El Teniente, Andona, Chuquicamata, and Salvador. 130 The Chilean
Government has established that these primary projects will remain state owned,
and any change to that policy would have to be made constitutionally.13 1 Many
smaller mines, however, have already been transferred from Codelco to the
Empresa Nacional de Mineria, making these available for foreign investment
without the participation of Codelco.
Foreign investment is also possible through registration with the Chilean Central Bank, which has a simplified system that provides for the right to remit
profits and capital abroad. The Central Bank also gives access to the exchange
market to repay loans associated with Law Decree 600 investments that are duly
registered with the Bank.
The tax system applicable to mining activities is normally the same system that
applies to the rest of the taxpayers. While there are some exceptions for small miners
and medium-size mining companies, the main taxes are the income tax and the
value-added tax (VAT). Chile's 1994 tax reform bill provides that the corporate
tax rate shall remain at 15 percent, rather than decrease to 10 percent as originally
scheduled. 132Foreign shareholders are subjected to an additional 35 percent income
tax payable on distribution or remittance. 133 Persons domiciled in Chile are subjected to a progressive income tax of up to 50 percent when income is received,
127. Id.
128. See

ORGANIZATION OF AMERICAN STATES GENERAL SECRETARIAT, CHILE, MINING AND

PETROLEUM LEGISLATION

129.
130.
131.
132.
133.

14 (Mar. 1994) [hereinafter OAS Report].

Hall, supra note 104.
Id.
Id.
Ernst & Young, International Business Series, Dec. 1993, at 21.
John Turro, Chile, 6 TAx NOTES INT'L 66 (Jan. 11, 1993).
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but they may obtain a credit against tax already paid at the corporate level.'34 Further, the VAT is an indirect tax of 18 percent that attaches at all stages of production
and is applicable to sales, imports, and service contracts. 135 However, the general
VAT will decrease to 17 percent in 1996, and, beginning in 1996, the Chilean president will be empowered to adjust the rate by one point, either to 16 or 18 percent. 136
The VAT is subject to a debit/credit system that fixes the ultimate
burden on the
37
final consumer but that exempts exporters from its effect. 1
Regarding the forms of business entities for purposes of mining investment
in Chile, different companies that may be created in accordance with the general
Chilean legislation include open or closed stock corporations, limited liability
partnerships, and others. However, the Chilean Mining Code does not allow a
mining claim to be owned by more than one person without the formation of a
company."'3 As a consequence, by mere operation of law, if a mining claim is
registered in the name of more than one person, a de facto mining company is
39
created, subject to certain special regulations established in the Mining Code. 1
The other form of entities provided by the Mining Code is that of "companies
by contract," which are organized in accordance with the forms governed by
other codes (civil or commercial) or by special laws.'40
A final consideration to mining investment in Chile is the fact that Chile has
been a leader in Latin America's transition to free market economics. By signing
trade agreements with Mexico, Argentina, and Venezuela, Chile has been able
to reach outside its own borders and play an active economic role in the economic
integration of Latin America. "41In addition, Chile has already signed a framework
agreement for trade and investment with the United States and is generally considered the leading candidate for membership in NAFTA.
C. PERU

Peru is energetically pursuing foreign investment in its mining and energy
sectors. Rich in copper, gold, iron, lead, silver, and zinc, and with only 12
percent of its vast mineral wealth currently being developed, Peru offers excellent
opportunities to investors and mining companies seeking new ventures. A recent
poll of sixty mining analysts from around the world ranked Peru first among
those developing countries whose markets offered the most interest to investors. 142

134. Id.
135. Id.
136. Ernst & Young, International Business Series, Sept. 1993, at 20.
137. Id.
138. See OAS Report, supra note 128; see also Mining Code, supra note 106, art. 136.
139. Id.
140. Id. art. 171.
141. See Charles W. Thurston, Chile, Venezuela Expect to Sign Free-Trade Agreement Soon,
J. COMM. 3A (Mar. 16, 1993).
142. Emerging Markets, supra note 3.
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Peru's mining exports totaled US$1.48 billion during 1993, and are expected to
be about US$1.8 billion for 1994.14' Further, investment in mining alone is
expected to reach US$7 billion over the next seven years."
Peru has implemented a structural adjustment program based mainly on encouraging the growth of the private sector. As part of this process, Peru launched a
strong campaign to liberalize and deregulate its economy by eliminating most
statutory privileges, subsidies, and state monopolies, thereby indicating to the
business community its serious intention to create an authentic free market system.
This serious intention can be easily seen in the twenty-one mining projects finalized during 1993 and 1994, which amounted to over US$2.34 billion in mining
investment. 145 For example, the Cerro Verde copper project, Peru's fourth largest
copper mine, was acquired for US$37 million cash down and US$485 million
in investment commitments over five years' 46 by Cyprus-Amax Minerals, one
of the largest U.S. mining companies, headquartered in Englewood, Colorado.
Similarly, in 1992, Hierro-Peru, a large producer of iron ore, was sold for US$311
million to Shougang Corporation, a People's Republic of China company. This
became the first, largest, and most successful privatization by the government
of Peru. 147 Minero-Peru has also been very active in privatizing its extensive
mining and metallurgical assets and has already accumulated approximately
148
US$150 million in sales and over US$1 billion in investment commitments.
the mining and refining giant, is expected
Further, the sale of Centromin Peru,
149
to raise more than US$10 billion.
The privatization is supervised by the Comisi6n de Promoci6n de la Inversi6n
Privada (COPRI), and responsibility for specific privatizations is vested in special
committees with leading members drawn mainly from the private sector. The
state no longer acts as an investor or operator. Rather, it provides the framework
to facilitate investment from abroad and from the domestic private sector so that
the mineral industry can achieve its full economic potential.
1. General Mining Law
Mining activities in Peru are regulated by the General Mining Law" 5° This
law regulates the use of mineral substances from the soil or subsoil within the
143. Peru-Surging Ahead, supra note 5, at 21.
144. Id.
145. Amado Yataco, Peru's Vice Minister of Mines, Development of Mining Policy and Legal
Aspects that Affect Peru's Mining Industry, presentation at Peru Mining 1995 Conference
(Apr. 24, 1995).
146. Peru-Surging Ahead, supra note 5, at 21.
147. See Conversation with Julio P. Orihuela, supra note 60. Andes Development Corporation
represented Shougang Corporation in the purchase of Hierro-Peru.
148. Peru-Surging Ahead, supra note 5, at 21.
149. Id.
150. UNIFIED ORDERED TEXT OF THE GENERAL MINING LAW, approved by Supreme Decree No.
014-92-EM of June 2, 1992, published on June 4, 1992 [hereinafter Peru General Mining Law],
which incorporates Legislative Decree 109 (General Mining Law) as amended by Legislative Decree
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national and maritime (200 miles) territory, but excludes oil, hydrocarbons, guano
' Mining activities
deposits, geothermic resources, and mineral-medical waters. 51
are defined as sampling, prospecting, exploration, exploitation, general labor,
mining benefits, trading, and transportation.152 A concession need not be obtained
for sampling, prospecting, and trading. 153 Mining activities can be executed by
local or foreign individuals54or corporations under the concession provisions of
the General Mining Law. 1
A mining concession is a property right that grants its holder the right to
explore and exploit the mineral resources conferred under the concession. These
mineral resources must be located within an indefinite depth solid, limited by
vertical planes that correspond to the sides of a square, a rectangle, or a closed
polygon, whose corners relate to the universal transversal mercator (UTM) coordinates. ' In addition to exploration and exploitation, concessions also are granted
for mineral processing, general labor, and transportation.
A concession holder has the right to freely use the surface of uncultivated
lands within the boundaries of the concession; to request permission to use the
uncultivated lands located outside the boundaries of the concession; to establish
easements in properties that belong to third parties; to request authorization to
use the surface of other concessions (as long as this use does not interfere with
the holder's rights); to request expropriation of real estate devoted to other uses;
and to benefit from the mining substances of the riparian area of the land covered
by the concession. 51 6 In addition, the concession holder may transfer or mortgage
the concession as well as the minerals treated or extracted from the property.
The concession holder is obligated to work the property under the concession
and to invest the necessary resources for the production of mineral substances.
Also, the concession holder must pay an annual fee or a US$2.00 fee per hectare. "'
The Peruvian General Mining Law, unlike the mining law in most Latin American countries, specifically covers option agreements. The Law defines an option
708 of Nov. 6, 1991, published on Nov. 14, 1991 (Promotional Law for Investments in the Mining
Sector); Supreme Decree No. 018-92-EM of Sept. 7, 1992, published on Sept. 8, 1992 (Regulations
for Mining Procedures); Supreme Decree No. 023-92-EM of Oct. 9, 1992, published on Oct. 12,
1992 (Regulations for Mining Security and Health); Supreme Decree No. 016-92-EM of April 28,
1993, published on May 1, 1993 (Regulations for Environmental Protection in Mining and Metallurgic
Activities); and Supreme Decree No. 024-93-EM of June 3, 1993, published on June 7, 1993 (Regulations on Guarantees and Promotional Measures for Investment in Mining Activities).
151. Peru General Mining Law, supra note 150, preliminary title, section I.
152. Id. preliminary title, section VI.
153. An exception arises if these are to be performed in areas where mining concessions have
been granted to a third party, in fenced or cultivated lots where claims are not allowed, or in urban
areas or areas under urban expansion, areas reserved for the national defense, archeological, or public
use, unless written permission is obtained from the owner or concession holder or the corresponding
authority. Id. art. 2.
154. Id. art. 7.
155. Id. art. 9.
156. Id. art. 37.
157. Id. title VI.
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agreement as "an unconditional and irrevocable obligation for the optionor to
enter into a final agreement, provided that the optionee exercises the option
within an agreed upon term," but provides that the term under the mining option
agreement shall not exceed five years measured from the date of its execution."'5
Finally, foreign mining ventures must be duly incorporated under Peruvian
law to do business in Peru and may choose any entity form covered by the General
Corporations Law, such as the limited liability company, limited or general partnership, corporation (subsidiary), joint venture, or branch.1 59 Although 100 percent foreign participation is allowed, the board of directors must be composed

of Peruvian residents. 160
2. Foreign Investment Law
For over two decades, the Peruvian Government has had a significant role in
Peru's mining activity. The privatization process has minimized state participation
in economic and productive activities, and has provided a legal framework that
offers radical changes to the mining sector and increased assurances for foreign
mining investors. The Revised Mining Code was amended to incorporate the
Law Promoting Investments in the Mining Sector and to introduce the concept
of Stability Agreements that can be entered into between the Ministry of Energy
and Mines (MEM) and the mining investor for the purpose of contractually
guaranteeing certain benefits to the investor. 16' These certain benefits are listed
in article 72 of the Code and include tax, foreign exchange, and administrative
stability; reinvestment of profits; credit for domestic taxes and investments in
public infrastructure; tax-free investments in housing and welfare; compensation
for health-related services; no foreign exchange discrimination; freedom to remit
of
earnings and dividends, and to commercialize mineral products; availability
62
foreign currency; and no discrimination between the mining sector.
Mining investors may enter into stability agreements with the MEM that can
be generally divided into two groups: (1) mining investors with operations that
range between 350 and 5,000 MT/day or that invest at least US$2 million; and
(2) mining investors that have either (a) operations of more than 5,000 MT/day,
(b) an initial investment of at least US$20 million in new mining activities,
(c) an investment of at least US$50 million in existing mining operations, or
of at least $50 million in a state-owned company subject to
(d) an investment
63
privatization.
Mining investors in the first group may enter into stability agreements with
the MEM for a term of ten years, under which they will secure the benefits
158.
159.
160.
161.
162.
163.

Id. art. 165.
Pardini, supra note 13.
Id.
Peru General Mining Law, supra note 150.
Id., tit. IX, art. 72.
Id. arts 78-89.
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provided for in articles 72 and 80, the latter of which provides for additional
tax regime stability (as of the date the investment is approved); freedom in the
remittance of export profits; and the stability of other legal regimes, when applicable (such as tax credits, temporary imports, and the like). In addition, investors
in this first group, who are required to have their investment program approved
by the General Mining Division within the MEM and execute the stability
agreement with the Vice Minister of Mines, are not subject to unilateral modification of contract guarantees. 164
Small mining investors may also qualify for the benefits given to investors in
the first group. 165 These types of investors are defined as those operating in an
area no larger than 5,000 hectares and having a production capacity of no more
that 350 MT/day for metallic minerals and 500 MT/day for nonmetallic substances.'66 The benefits of the first group also apply to small mining investors
who are located in emergency areas or have restarted their operations before
December 31, 1993, provided they invest at least US$1 million. 167
Mining investors in the second group may enter into stability agreements with
the MEM for a term of fifteen years; secure the benefits provided for in article
72 and article 80; and claim accelerated depreciation of up to 20 percent for
machinery, industrial equipment, and fixed assets. 168 Investors in this group will
be required to have their technical/economical feasibility study approved by the
General Mining Division and to execute a contract with the Minister of Energy
and Mines. 69
For foreign investors as a whole and for foreign mining investors that do not
qualify under the group classification provided for under the Revised Mining
Code, the Foreign Investment Promotion Law (Law 662),170 which has been
incorporated into the 1991 Framework Law for Private Investment (Law 757),171
also provides for legal stability agreements to guarantee a stable foreign investment climate. Thereby, mining investors may enter into stability agreements with
72
the National Commission for Foreign Investments and Technologies (CONITE)
for a term of ten years and have access to the following benefits: (1) stability
Id. arts. 80, 86.
Id. arts. 91-92.
Id.
Id. art. 92.
Id. art. 84.
Id. arts. 85-86.
Foreign Investment Promotion Law, Legislative Decree 662, Aug. 29, 1991, published in
EL PERUANO, Sept. 2, 1991 [hereinafter Law Decree 662].
171. Framework Law for Private Investment, Legislative Decree 757, Nov. 8, 1991 [hereinafter
Law Decree 757].
172. CONITE is the agency in charge of all matters related to foreign investments, transfers of
technology, patents, and trademarks in Peru. Authorization from CONITE is not required to accomplish any form of foreign investment. Once the investment is made, it can be automatically registered
at CONITE by filing the corresponding documentation. See Rey & de los Rios (Abogados), Memorandum re Doing Business in Peru, 5 INTER-AM. LEGAL MATERIALS 137-49 (1992).
164.
165.
166.
167.
168.
169.
170.
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of the tax and foreign currency regimes, which includes the right to remit profits
and capital abroad in freely convertible currency, subject to taxation, and the
right to acquire shares or rights owned by national or subregional investors;
(2) equal treatment, whereby the national legislation shall not discriminate against
investors in terms of their national or foreign participation; (3) access to investment in all areas of economic activity; (4) access to contract with state-owned
or Peruvian private companies; and (5) equal access to contract for the use and
transfer 73of technology and to obtain licenses for the use of patents, among
others. 1
To enjoy these benefits, foreign investors in Peru must fulfill the following
requirements within two years from the execution of the stability agreement:
(1) make a cash contribution or other type of risk investment of at least US$2
million to the capital of a company organized or subject to Peruvian law;
or (2) make a cash contribution or other type of risk investment of at least
US$500,000 to the capital of a company organized or subject to Peruvian law,
provided that (a) this investment generates more than twenty permanent jobs,
or (b) the investment generates an inflow of exports of at least US$2 million
throughout the first three years from the date of execution of the stability

agreement. 174
In addition to the benefits that can be secured under the stability agreements,
a number of tax concessions have been introduced in Peru to promote investment
in the mining sector. For example, mining companies with an investment program
approved by the Ministry are subject to Peru's 30 percent income tax only on
distributed profits. 175 Investments in infrastructure projects, such as highways,
harbors, airports, and power plants, may also be deducted if approved by the
Ministry. 176 Companies exporting products priced according to quoted prices in
the international market (such as gold, copper, lead, zinc, aluminum, and nickel)
can deduct from their income tax the sales tax paid on purchases if the sales tax
could not be used as a tax credit on their own sales. 177 Further, mining companies
that provide health care services to their workers receive a 30 to 80 percent
173. Law Decree 662, supra note 170, arts. 1-9.
174. Id. at art. 11. To obtain the guarantee of stability of the taxation system applicable to investment recipient companies, solely with respect to taxes assessing the income of companies, the total
new investments received by a company should be higher than 50 percent of its capital and reserves,
and the investment should be destined to expand the production capacity or improve the technology
of the company. Law Decree 757, supra note 171, art. 40. These agreements may also be signed
when acquiring more than 50 percent of the shares of a state-owned company. Id. A stability agreement
may also be used to guarantee the stability of the taxation system applicable to leasing contracts, to
the extent the value of the goods in such contracts is not less than US$2 million; or if less, these
are subject to a minimum limit of US$500,000, provided that the acquisition of goods directly or
indirectly generates more than twenty permanent jobs, or an inflow of at least US$2 million from
exports during the three years following the execution of the stability agreement. Id. art. 41.
175. Ernst & Young, supra note 136, at 21.
176. Id.
177. Id.
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reduction in the 9 percent medical insurance contribution otherwise payable to
the Peruvian Institute of Social Security.' 78
Foreign investors from selected countries may also access OPIC, EXIMBANK,
and MIGA and rely on Bilateral Investment Treaties entered into between Peru
and several countries.17 9 In addition, Peru has executed the Convention on the
Settlement of Investment Disputes between States and Nationals of other States
of the World Bank.' 80
HI. New Heights for Mining in Latin America
Latin America is experiencing what could be called the largest economic and
mining boom in the world and has become the site of many new mining and
exploration techniques.18 ' The increasing interest in the region should come as
no surprise since Latin America offers great economic potential as an emerging
18
US$1,000 billion market with a population of over 360 million. 1
Although the continuous flow of foreign investment into the region was somewhat reversed during 1995 by the sudden devaluation of the Mexican peso, the
region continues to attract foreign investors and has not lost their confidence.
Mining companies, especially, have shared this general investment enthusiasm
for Latin America. A few indicators of this trend are: exploration expenditures
in the region of over US$500 million per year; some US$10 billion worth of
new mining projects under development or on the drawing board; continued
major staking rushes, such as the one in Peru in early 1995, when applications
were filed for almost 6 million hectares of exploration rights in a couple of
months; and forecasts that over the next five years the production of SX-EW
copper should increase fourfold, with the result that Chile and Peru will probably
account for more than half of the world's production of this low form of copper
by the year 2000.183
Nevertheless, foreign investors must still be wary of structuring their mining
investments without considering the factors affecting such investments in Latin
America. The civil law approach to structuring business relationships must be
seriously considered in order to avoid a negative effect on the nature of the mining
rights acquired. Since the ownership of all minerals is generally in the state, the

178. Id.
179. Peru has recently negotiated with Italy, Korea, The Netherlands, the United Kingdom, Spain,
Sweden, Germany, France, Belgium, and Romania to conclude bilateral agreements for the protection
of investment. See Rey & de los Rios, supra note 172, at 137.
180. Id.
181. See World's ProspectorsDig in on New Andes Gold-Rush, N.Y. TIMES, Nov. 23, 1993, at
All [hereinafter Gold Rush].
182. For instance, Mercosur, the free-trade zone formed by Argentina, Brazil, Paraguay, and
Uruguay, alone has over 200 million consumers and a combined GDP of nearly US$1 trillion. See
Bill Hinchberger, Mercosur's Pain and Presence, INT'L Bus., June 1995, at 46-49.
183. See Peru-SurgingAhead, supra note 5, at 21.
VOL. 30, NO. 1

LATIN AMERICA: MINING INVESTMENT

55

foreign investor would have to apply for a concession or other form of permission
to mine the land. In this sense, administrative discretion becomes important in
expediting or delaying the investment. Thus, the foreign investor should not only
consider the legal structure and consequences of its mining investment, but also
the delays that the Latin America bureaucracy would bring about and the bureaucracy's effect on the mining venture.
At the same time, practical considerations must take into account the cultural
impact on the business relationship between a foreign investor and its Latin
American counterpart. The business culture in Latin America relies on what
could be called a true business friendship between the parties-the foreign investor
must treat and deal with its local partner as though the partner were a friend or
co-worker.
Also important within the proper business structure for Latin America are
matters such as securing adequate legal representation, choosing the proper company form, complying with all procedural and registration formalities, and developing an efficient due diligence system that would expedite negotiations and avoid
additional complications. The particular implications of mining agreements on
a per country basis suggest that in structuring mining investments in the region,
mining investors in Latin America should carefully consider issues such as title
registry and transfer, earning periods, dilution provisions, royalties, access, dispute resolution, governing law, and joint venture provisions.
Further, the development of environmental policies affecting mining in Latin
America is a significant consideration for mining investment. While environmental legislation in relation to mining is still being formulated and implemented,
the end result promises profound changes as Latin America is pressured to become
an active player in the international free market. Regional free trade agreements
such as NAFTA, the European Union, Mercosur, and the Andean Pact pose
additional pressures while they serve to boost the macroeconomic performance
of the region. As Latin American countries begin to be considered for European
Union and NAFTA membership, they must also assess the environmental implications of such international free trade agreements. For instance, the NAFTA side
agreement on the environment is an instrument that has remarkable strength and
that envisions an ever-increasing level of environmental standards over time for
the entire region.18 4
In this context, mining investors interested in Latin America must keep abreast
of the legislative reforms undergoing rapid development. In a region so strongly
committed to economic, political, and financial success, a strong regulatory
framework is not only the key to success but also the factor kept under close
scrutiny by the developed nations. Legislative reforms are further significant in
that they promise political stability for the region, since they will strengthen

184. See Pang, supra note 1.
SPRING 1996

56

THE INTERNATIONAL LAWYER

national political parties to make them more functional and truly representative
of diverse groups and interests in Latin American society at large.
One good example of a mining venture that has successfully considered the
issues previously discussed is Newmont Mining's Yanacocha, which not only
represents the first foreign investment start-up in Peruvian mining in twenty
years, but also can be used as an investment model for Peruvian mining, and
for that matter, as a model for mining investment in Latin America. As of November 1994, Newmont was racking up a million dollars a week in profits from
Yanacocha,' 85 with gold production of 305,000 ounces that year instead of the
216,000 ounces initially predicted. '86 Total investment by the end of 1995 should
reach US$113 million. 187 Further, Newmont expects gold production of 450,000
ounces in 1995, 455,000 ounces in 1996, and 535,000 ounces in 1997, which
88
would make Yanacocha the main gold producer in Latin America.'
Newmont attributes its success in Peru to some key factors: optimum use of
Peruvian personnel; the application of fundamental principles such as planning,
organization, control, and delegation; the expertise of Newmont and its training
facilities; the abilities and expertise of its Peruvian partner; and the solid attempt
of the Peruvian Government to promote the development of new mining projects
and to create a politically, economically, and socially stable atmosphere in Peru.' 89
IV. Conclusion
Much more remains to be seen as Latin America moves into an era of deepening
and strengthening reforms, and as the rest of the world gets accustomed to a
region with a different political and economical power structure. For the North
American mining industry, however, the risk of doing business in Latin America
has become definitely manageable, and the opportunities are increasingly better
and more attractive. 90 The key issue is understanding the rewards and implications
of becoming a successful mining investor in the region.
Although there are still many remaining challenges for Latin America's mining
industries, the new developments in the region clearly show that Latin America
has reached a new era for mining investment.

185. Gold-Rush, supra note 181.
186. Leonard Harris, Vice President/General Manager, Newmont Latin America, Minera Yanacocha, Un Modelo de Inversi6n en la Industria Minera Peruana, presentation at Peru Mining 1995
Conference, Lima, Peru (Apr. 24-26, 1995).
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